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DEPARTMENT  OF  ENERGY 
10  CFR  Part  1024 

Procedures  for  Financial  Assistance 
Appeals 

agency:  Department  of  Energy, 
Financial  Assistance  Appeal  Board. 
action:  Proposed  rule;  request  for 
comments. 

summary:  These  proposed  regulations 
establish  procedures  for  hnancial 
assistance  recipients  who  desire  to 
appeal  adverse  “final”  decisions  made 
by  DOE  officials.  The  objective  is  to 
provide  a  timely,  just,  and  inexpensive 
resolution  of  disputes  involving  grants, 
cooperative  agreements,  loan  gurantees. 
loan  agreements,  or  other  financial 
assistance  instruments.  The  Financial 
Assistance  Appeal  Board  has  been 
delegated  the  responsibility  and 
authority  to  consider  and  resolve  such 
disputes  and  to  issue  the  final 
Departmental  decision  thereon. 

OATES:  Comments  received  on  or  before 
March  10, 1980  will  be  considered  in  the 
preparation  of  the  final  rules. 

ADDRESS:  Comments  should  be  mailed 
to  the  Chairman,  Financial  Assistance 
Appeal  Board,  Department  of  Energy, 
Room  1006,  Webb  Building,  4040  North 
Fairfax  Drive,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Farmakides,  Chairman, 

Financial  Assistance  Appeal  Board, 
Department  of  Energy,  (703)  235-2700. 
SUPPlfMENTARY  INFORMATION:  These 
proposed  regulations  are  issued  for 
purposes  of  eliciting  comments  from 
those  members  of  the  public  v/ho  may 
wish  to  assist  in  the  development  of  the 
Department's  procedures  governing  the 
receipt,  handling  and  resolution  of 
financial  assistance  appeals. 

DOE  progam  regulations  provide 
financial  assistance  recipients  a  right  to 
appeal  “final”  agency  decisions  issued 
by  Department  grants  officers  or 
contracting  officers.  Heretofore  the 
Department  has  not  had  specific 
regulations  governing  disputes  involving 
financial  assistance  recipients;  however, 
as  financial  assistance  programs 
continue  to  grow,  and  in  view  of  the 
Federal  Grants  and  Cooperative 
Agreement  Act  of  1977  (Public  Law  95- 
224)  and  the  OMB  guidance  thereon,  the 
need  for  an  orderly,  informal,  relatively 
inexpensive  and  timely  process  for 
resolution  of  such  disputes  is  necessary. 
These  proposed  rules  reflect  the 
experience  of  other  financial  assistance 
appeal  boards,  and  of  the  Department's 
^ard  of  Contract  Appeals,  llius,  the 
procedures  proposed  adopt  several  of 


the  concepts  promulgated  by  the  EPA 
Board  of  Hnancial  Assistance  Appeals 
including:  alternative  methods  for 
processing  appeals  depending  on  the 
speed  and  informality  desired  by 
appellant;  an  automatic  “on  the  record" 
review  for  those  appeals  claiming  under 
a  minimum  amount;  and  the  right  of  the 
appelant  to  develop  the  appeal  file  in 
the  first  instance,  with  Government 
counsel  then  supplementing  the  file  as 
appropriate.  These  rules  also  adopt 
portions  of  the  rules  of  the  Board  of 
Contract  Appeals  especially  in  those 
financial  assistance  appeals  that  involve 
complex  fact  and  issue  situations.  The 
policy  which  the  rules  will  emphasize  is 
the  informal  resolution  of  the  appeal  and 
the  desirability  of  settlement  whenever 
possible. 

Accordingly,  these  proposed 
procedures  are  published  with  request 
for  comments.  Our  preliminary  view  is 
that  these  rules  do  not  involve 
substantial  issues  of  fact  or  law  and  that 
the  regulations  are  unlikely  to  have  a 
major  impact  on  the  national  economy 
or  on  large  numbers  of  individuals  or 
business.  Therefore,  at  this  time,  we  do 
not  propose  to  hold  public  hearings.  This 
preliminary  conclusion  is  based  on  the 
fact  that  they  are  patterned  after  those 
issued  previously  by  other  boards  of 
financial  assistance  appeals  as  well  as 
those  rules  issued  by  the  Department's 
Board  of  Contract  Appeals.  However,  a 
final  determination  of  whether  there 
should  be  an  opportunity  for  a  public 
hearing  will  be  made  after  an  evaluation 
of  the  comments  received  on  the 
proposed  regulations,  and  consideration 
of  the  views  of  those  requesting  such  a 
hearing. 

Note. — ^The  Department  of  Energy  has 
determined  that  this  proposed  regulation 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821,  as  amended, 
and  OMB  Circular  A-107.  The  Department 
has  also  determined  that  the  proposed 
regulation  will  not  affect  the  quality  of  the 
environment  and  that  the  requirements  of 
Section  7(c)(2)  of  the  Federal  Energy 
Administration  Act  of  1974,  Public  Law  93- 
275,  do  not  apply. 

Issued  in  Washington.  D.C.  on  February  4. 
1980. 

|ohn  B.  Farmakides, 

Chairman,  Financial  Assistance  Appeal 
Board. 

It  is  therefore  proposed  to  amend  10 
CFR  by  adding  Part  1024  to  read  as 
follows: 

PART  1024— PROCEDURES  FOR 
FINANCIAL  ASSISTANCE  APPEALS 

Sec;. 

1024.1  Scope  and  authority. 

1024.2  General. 


Sec. 

1024.3  Filing  of  an  appeal;  acknowledgment. 

1024.4  Selection  of  an  appeal  method. 

1024.5  The  appeal  file. 

1024.6  Complaints  and  answers. 

1024.7  Alternative  methods  of  appeal. 

1024.8  Parties  to  the  appeal. 

1024.9  Representation  before  the  Board. 

1024.10  Dismissal  for  failure  to  meet 
deadlines  and  other  requirements. 

1024.11  The  Board’s  powers,  functions,  and 
responsibilities. 

1024.12  Ex  parte  communications 
(communications  outside  the  record). 

1024.13  Notice  and  location  of  the  hearing. 

1024.14  Calculation  of  time  period. 

Authority:  Department  of  Energy 

Organization  Act  (Pub.  L  95-91,  91  Stat.  577 
(42  U.S.C.  7101  et  seq.)-,  E.0. 10789:  Pub.  L.  95- 
223,  92  Stat.  3. 

§  1024.1  Scope  and  authority. 

(a)  These  procedures  establish  a 
process  permitting  recipients  of  financial 
assistance  to  appeal  adverse  final 
decisions  made  by  Department  of 
Energy  officials.  The  objective  is  to 
provide  a  timely,  just,  and  inexpensive 
resolution  of  disputes  involving  grants, 
cooperative  agreements,  loan 
guarantees,  loan  agreements,  or  other 
financial  assistance  instruments. 

(b)  The  authority  of  the  Board  derives 
from  direct  delegation  of  the  Secretary 
to  hear  and  decide  finally  for  the 
Department  appeals  from  any  decision 
brought  before  it  on  disputes  arising 
under  financial  assistance  agreements. 

§  1024.2  General. 

(a)  A  recipient  or  party  to  a  grant, 
cooperative  agreement,  loan  guarantee 
or  agreement,  or  other  such  financial 
assistance  may  have  a  right  to  appeal 
disputes  with  the  Department.  Such  a 
right  is  set  forth  in  the  pertinent 
departmental  regulations  dealing  with 
the  type  of  financial  assistance  involved 
or  in  the  agreement  itself. 

(b)  Appeals  are  decided  by  the 
Financial  Assistance  Appeals  Board  in 
accordance  with  the  procedures  set 
forth  in  these  regulations.  Any  such 
decision  will  be  the  final  disposition  of 
the  matter  within  the  Department. 

(c)  In  order  that  a  right  to  appeal  may 
be  exercised  in  a  timely  manner,  a 
financial  assistance  recipient  must 
appeal,  in  writing,  within  30  days  after  a 
grant  officer,  or  contracting  officer  has 
issued  a  “final  decision”  on  the  matter. 

(d)  The  appeal  may  take  one  of  the 
following  three  alternative  courses, 
depending  on  the  amount  of  the  claim 
and  degree  of  formality  desired  or 
needed; 

(1)  The  first  method  is  to  proceed  on 
the  basis  of  a  written  record,  without 
any  oral  presentations.  It  is  the  quickest 
and  simplest  process  available  to  an 
appellant.  All  appeals  involving  less 
than  $10,000  will  be  decided  on  this 
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basis  unless,  on  application  made  by  the 
appellant,  or  the  respondent,  the  Board 
rules  otherwise.  This  method  is  also 
available  for  appeals  involving  more 
than  $10,000  if  an  election  is  made  in 
accordance  with  1  1024.4. 

(2)  A  second  method  is  to  use  a 
conference-type  hearing,  in  which  the 
written  record  is  supplemented  with  an 
informal  oral  presentation.  It  is  the 
second  fastest  process  available  to  an 
appellant  and  is  conducted  in  a 
relatively  informal  manner  which  may 
require  little,  if  any,  testimony,  and  may 
even  be  conducted  by  a  telephone 
conference  call,  where  deemed 
appropriate. 

(3)  The  third  method,  and  the  most 
time  consuming,  is  the  use  of  an 
adversary  evidentiary  hearing.  Because 
of  the  procedural  and  logistical  aspects 
involved,  this  method  is  more  expensive 
and  time  consuming  than  the  other  two 
methods  for  both  the  appellant  and 
respondent.  Generally,  this  method  is 
used  only  if  there  are  complex  facts  or 
issues  in  dispute. 

(e)  All  three  methods  are  designed  to 
be  as  informal  as  possible;  nevertheless, 
it  should  be  recognized  that  the  Board 
must  have  an  adequate  record  on  which 
to  base  a  sound  decision.  While  an 
orderly  presentation  of  evidence  is 
required  The  Board  attempts  to  be  as 
flexible  as  possible  in  the  interests  of 
arriving  at  an  impartial,  inexpensive  and 
expeditious  resolution  of  the  matter. 

(f)  The  services  of  an  attorney  ai^  not 
necessarily  required,  especially  as  to  the 
first  method.  The  appellant  should  note, 
however,  that  the  respondent  is 
represented  by  an  attorney.  Hearings,  if 
held,  are  transcribed,  and  witnesses  are 
required  to  present  information  or 
evidence  at  such  hearings  under  oath.  In 
each  case,  the  Board  shall  issue  a 
written  opinion  unless  otherwise 
requested  by  a  party  and  the  request  is 
approved. 

§  1024.3  FWng  of  an  appeal: 
acknowledgment 

(a)  A  brief  written  notice  of  appeal, 
along  with  a  copy  of  the  final  agency 
decision  being  appealed,  shall  be 
submitted  within  30  days  after  receipt  of 
the  decision.  The  notice  must  indicate 
that  an  appeal  is  intended,  and  must 
clearly  state  the  issues  in  controversy, 
and  the  relief  requested.  This  notice  if 
sufficiently  detailed  may  serve  as  the 
appellant’s  initial  complaint.  (See 

1 1024.6(a).) 

(b)  The  appeal  notice  shall  be  mailed 
or  delivered  to  the  Financial  Assistance 
Appeals  Board,  Department  of  Energy, 
4040  N.  Fairfax  Drive,  Arlington,  VA 
22203,  with  a  copy  to  the  official  whose 
decision  is  being  appealed,  and  a 


second  copy  to  the  General  Counsel. 
Department  of  Energy,  Washington.  D.C. 
20585. 

(c)  Upon  receiving  the  appeal  notice, 
the  Board  will  promptly  aclmowledge 
receipt  of  the  notice  of  appeal  and  will 
notify  the  parties  of  the  date  docketed. 

§  1024.4  Selection  of  an  appeal  method. 

(a)  Unless  submitted  earlier,  within  20 
days  after  the  appellant  receives  the 
Board's  notice  of  docketing,  the 
appellant  must  submit  to  the  Board,  with 
copy  to  respondent,  a  letter  electing  one 
of  the  three  methods  available  for 
processing  the  appeal.  For  disputes 
involving  less  than  $10,000,  method  “1” 
(as  set  forth  in  §  1024.7(a))  will 
automatically  apply  unless  appellant 
specifically  petitions  and  is  granted  the 
right  to  proceed  under  one  of  the  other 
two  methods.  This  election  letter  must 
identify  the  attorney  or  other  person 
who  will  represent  the  appellant,  if  the 
notice  of  appeal  did  not  already  do  so. 
(See  §  1024.9(a).) 

§  1024.5  The  appeal  file. 

(a)  Appellant:  Unless  submitted 
earlier,  within  20  days  after  the 
appellant  receives  the  Board’s  notice  of 
docketing,  the  appellant  shall  file  with 
the  Board  two  copies  of  all  documents 
supporting  its  claim,  with  copy  to  the 
respondent  The  documents  must  be 
organized  chronologically  and 
accompanied  by  an  indexed  list 
identifying  each  document  by  date, 
originator  and  addressee.  Among  such 
documents,  the  appellant  must  include: 
the'decision  on  which  the  appeal  is 
based:  relevant  portions  of  the 
applicable  assistance  agreement*  any 
relevant  correspondence  between  the 
parties;  and  a  statement  of  the  amount 
if  any,  in  dispute«To  reduce  the  burden 
on  the  appellant  the  appellant  may 
specify,  in  an  appropriate  index,  those 
relevant  documents  already  in  the 
possession  of  the  respondent  which  are 
then  added  by  respondent  to  the 
documents  filed  under  paragraph  5(b)  of 
this  section. 

(b)  Respondent:  Within  20  days  after 
the  respondent  receives  the  appellant’s 
submission,  the  respondent  must  submit 
to  the  Board,  with  copy  to  appellant,  two 
copies  of  any  additional  documents  it 
considers  relevant.  These  should  be 
organized  and  indexed  as  required 
under  paragraph  (a)  of  this  section,  and 
should  include  those  documents  already 
in  the  possession  of  the  Department  and 
identiHed  by  the  appellant  in  paragraph 
(a)  of  this  section. 

(c)  Any  objection  to  a  document  in  the 
appeal  Hie  should  be  raised  as  early  as 
possible.  The  parties  should  attempt  to 
resolve  such  objections  informally 


between  themselves  before  asking  the 
Board  to  intercede.  The  Board  will  use 
the  Federal  Rules  of  Evidence  as  a  guide 
in  determining  admissibility  but  may 
exercise  its  sound  discretion  where 
appropriate.  For  those  appeals  that  are 
to  be  resolved  on  the  basis  of  a  written 
record  under  method  1,  either  party  may 
object  to  inclusion  of  material  in  the 
appeal  file  at  any  point  prior  to 
conclusion  of  the  briefing  schedule.  For 
those  appeals  that  are  submitted  for 
resolution  using  method  2,  either  party 
may  object  to  inclusion  of  material  in 
the  appeal  file  at  any  time  prior  to  the 
conclusion  of  the  hearing.  For  those 
appeals  processed  under  method  3,  the 
appeal  file  shall  not  be  included  in  the 
record  upon  which  the  Board’s  decision  * 
will  be  based  unless  the  documents  are 
specifically  offered  and  admitted  into 
evidence. 

(d)  The  Board,  on  its  own  initiative,  or 
in  response  to  an  appropriate  request 
from  a  party  to  the  dispute,  may  order  a 
party  to  include  additional  material  in 
the  appeal  file  wherever  the  Board 
considers  it  useful  in  resolving  the 
dispute. 

(e)  In  the  interest  of  conserving  time 
and  resources,  the  Board  encourages  the 
parties  to  cooperate  with  each  other  in 
developing  a  joint  appeal  file.  They  may 
present  a  jointly  prepared  file,  or  agree 
to  its  preparation  by  one  of  them. 

§  1024.6  Complaints  and  answets. 

(a)  Complaints:  The  final  decision,  as 
issued  by  a  departmental  grant’s  officer 
or  contracting  officer,  together  with  the 
notice  of  appeal,  may  serve  as  the 
complaint  upon  specific  request  to  the 
Board  by  the  appellant  that  these 
documents  adequately  describe  the 
matter  in  dispute.  Otherwise,  the 
appellant,  within  30  days  after  receiving 
the  docketing  notice  fi'om  the  Board, 
shall  submit  a  complaint  which  shall 
include  a  simple,  concise  and  direct 
statement  of  its  claims. 

(b)  Answer  Respondent  shall  submit 
an  answer  within  30  days  after  receipt 
of  a  complaint  or  after  receipt  of  a 
notice  fiem  the  Board  that  the  decision 
and  notice  of  appeal  shall  serve  as  the 
complaint.  The  l^ard  may  enter  a 
general  denial  on  behalf  of  the 
respondent  upon  its  failure  to  submit  an 
answer  within  the  time  limitation. 

§  1024.7  Alternative  methods  of  appeaL 

(a)  Method  1.  Proceeding  on  the 
written  record. — (1)  Within  20  days  after 
the  appellant  receives  the  respondent’s 
answer,  the  appellant  may  submit  to  the 
Board  (with  a  copy  to  respondent)  a 
brief  or  statement  containing  the 
appellant’s  argument  in  support  of  its 
claim.  Within  20  days  after  receipt  of  the 
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appellant’s  brief  or  statement,  the 
respondent  may  submit  to  the  Board 
(with  a  copy  to  the  appellant]  a  brief  or 
statement  containing  the  agency’s 
response.  Appellant  may  submit  a 
fur^er  reply,  but  must  do  so  within  10 
days  after  appellant’s  receipt  of 
respondent’s  submission. 

(2)  Accelerating  the  procedure.  The 
appellant  may  choose  one  or  more  of  the 
following  mechanisms  to  speed  the 
process. 

(i)  The  appellant  may  choose  to 
submit  a  single  brief  or  statement  with, 
or  as  part  of,  its  election  letter,  and  may 
consolidate  the  election  letter  with  its 
notice  of  appeal. 

(ii)  Where  the  appeal  involves  an 
amount  in  dispute  of  less  than  $10,000, 
the  appellant  may  elect,  upon  specific 
request,  to  have  the  Board  issue  a  brief 
final  order  affirming  or  reversing  the 
agency  grants  officer  or  contracting 
officer  decision,  without  a  written 
opinion. 

(3)  Inadequate  record. 

(i)  If  the  Board  decides  that  the 
written  record  presented  is  inadequate, 
the  Board  may  present  written  questions 
to  the  parties;  require  further  briefing  on 
specified  issues;  require  that  oral 
testimony  be  presented;  or  take  any 
other  action  that  it  considers  necessary 
to  develop  a  record  upon  which  to  base 
a  sound  decision. 

(ii)  One  or  both  parties  may 
sometimes  believe  that  an  issue  on 
appeal  requires  more  development  than 
has  been  achieved  on  the  written  record. 
Therefore,  on  request  of  either  or  both 
parties,  and  if  the  Board  agrees  that  it  is 
appropriate  to  further  develop  the 
record,  the  Board  may  require  the  use  of 
further  appropriate  procedures  as 
applicable  to  hearings  conducted 
pursuant  to  paragraphs  (b)  or  (c)  of  this 
section. 

(4)  Record  for  decision.  The  record 
upon  which  the  decision  will  be  based 
will  consist  of  the  appeal  file  (after 
disposition  of  all  objections),  the 
pleadings,  the  briefs  or  statements  of  the 
parties,  and  any  other  documents  or 
material  specifically  allowed  by  the 
Board.  A  decision  will  be  issued  as  soon 
as  practicable,  whenever  possible 
within  30  days,  after  all  submissions  are 
filed  or  after  the  time  for  filing  has 
expired. 

(b)  Method  2:  Conference  hearing. — 

(1)  Witness  statement.  Within  20  days 
after  the  filing  and  receipt  of 
respondent’s  answer,  each  party  shall 
submit  a  witness  statement  to  the  Board, 
with  a  copy  to  the  other  party.  The 
witness  statement  must  contain  a  list  of 
anticipated  witnesses,  with  a  brief 
summary  of  the  expected  testimony  of 
each,  and  a  description  of  the 


testimony’s  relevance  to  the  specific 
issues  and  to  the  matter  in  dispute.  The 
statement  may  also  contain  a  list  of 
questions  for  the  presiding  Board 
member  to  ask  each  witness,  or  an 
identification  of  issue  areas  in  which 
inquiry  by  the  presiding  Board  member 
would  be  appropriate.  The  Board  may 
on  its  own  initiative  reject  unduly 
repetitious,  lengthy  or  otherwise 
burdensome  questions,  and  may  order  a 
party  to  include  additional  witnesses,  or 
to  exclude  multiple  witnesses  who 
would  testify  on  the  same  matter. 

(2)  Response  to  the  witness  statement. 
Within  15  days  after  each  party  receives 
the  other’s  witness  statement,  each 
party  may  respond  by  submitting  a 
supplemental  statement  to  the  Board, 
with  a  copy  to  the  other  party.  The 
supplemental  statement  may  add  to 
earlier  information,  or  may  present  any 
written  objections  to  the  proposed 
questions  or  issue  areas,  or  to  the 
proposed  witnesses. 

(3)  The  conference  hearing. 

(i)  As  soon  as  preparations  are 
concluded,  the  Board  will  set  a  date  for 
a  hearing,  to  be  held  at  a  time  and  place 
determined  by  the  Board  to  best  serve 
the  interests  of  all  concerned.  On 
request  by  either  party,  and  for  good 
cause,  the  Board  may,  in  its  discretion, 
change  the  time  and  place  of  the 
hearing.  The  parties  are  responsible  for 
producing  witnesses  specified  in  the 
witness  statements  at  the  time  and  place 
set  for  the  hearing  conference.  A 
transcript  or  other  recording  will  be 
made. 

(ii)  At  the  conference  hearing,  each 
party  may  make  a  brief  opening 
statement.  The  Board  will  then  question 
the  witnesses,  based  on  the  witness 
statements,  and  on  the  appeal  file,  and 
may  inquire  further  of  each  witness  for 
information  which  may  or  may  not  be 
included  in  the  witness  statement.  At 
the  end  of  each  witness’  testimony, 
either  party  may  suggest  additional 
questions,  which  the  Board  may  ask,  if 
no  objections  thereto  have  been 
sustained.  The  Board  may  permit  or 
require  the  parties  or  their 
representatives  to  comment  further  on 
issues  of  fact  or  law.  Brief  closing 
statements  will  be  permitted. 

(iii)  Except  for  opening  and  closing 
statements,  and  as  otherwise 
specifically  allowed  by  the  Board,  the 
only  oral  communications  in  the  record 
will  be  those  of  the  Board  member  and 
the  witnesses.  Generally,  no 
documentary  evidence  will  be  received 
at  a  conference  hearing.  Although  the 
conference  hearing  is  informal, 
witnesses  will  be  required  to  testify 
under  oath. 


(4)  Procedures  after  the  hearing.  Upon 
request,  post  hearing  briefs  may  be 
allowed  to  be  submitted  within  an 
appropriate  time  as  may  be  set  by  the 
Board.  No  rebuttal  briefs  shall  be 
permitted. 

(5)  Record  for  decision.  The  record 
upon  which  the  decision  will  be  based 
will  consist  of  the  appeal  file  (after 
disposition  of  the  objections),  the 
pleadings,  the  hearing  transcript,  briefs 
of  the  parties,  and  any  other  such 
documents  specifically  admitted  by  the 
Board  into  the  record.  The  Board  will 
issue  a  decision  as  soon  as  practicable, 
whenever  possible  within  60  days  after 
all  submissions  are  filed  or  after  the 
time  for  filing  has  expired. 

(c)  Method  3:  Full  evidentiary 
hearing. — (1)  Special  requirement.  If  the 
appellant  decides  it  is  appropriate  to 
seek  a  full  evidentiary  hearing,  its 
election  letter  submitted  under  §  1024.4 
must  specifically  indicate  this  choice. 
This  method  may  also  be  used  where 
the  disputed  matter  involves  a  complex 
fact  situation  or  would  require  extensive 
preparation.  In  such  circumstances,  the 
respondent  may  request,  and  the  Board 
may  approve,  the  use  of  this  method. 
When  this  method  is  adopted,  the  Board 
may  use  the  Rules  of  Procedure  of  the 
Board  of  Contract  Appeals  (10  CFR  Part 
1023)  as  may  be  needed  to  provide  an 
orderly  proceeding. 

(2)  Informal  conference  before  the 
hearing.  Generally,  the  Board  will 
require  the  parties  to  appear  at  an  early 
prehearing  conference  (which,  at  the 
option  of  die  Board,  may  be  conducted 
by  telephone  conference  call),  to 
consider  any  of  the  following:  the 
possibility  of  settlement;  simplifying  and 
clarifying  issues;  stipulations  and 
admissions  of  facts;  limitations  on 
evidence  and  witnesses  that  will  be 
presented  at  the  hearing;  agreement  on 
issues  in  dispute;  and  any  other  matter 
that  may  aid  in  disposing  of  the  appeal. 
The  Board,  in  its  discretion,  may  record 
the  results  of  the  conference  in  a 
document  which  will  be  made  part  of 
the  record,  or  may  have  the  prehearing 
conference  transcribed. 

(3)  Record  for  decision.  The  record 
upon  which  the  decision  will  be  based 
by  the  Board  will  consist  of  the 
pleadings,  orders,  stipulations  that 
resulted  from  prehearing  conferences, 
the  transcript  and  testimony  of  any 
witness,  any  additional  papers  or 
exhibits  introduced  at  the  hearing,  and 
the  briefs  of  the  parties.  The  Board  will 
issue  a  decision  as  soon  as  practicable, 
whenever  possible  within  120  days  after 
all  briefs  are  filed  or  after  the  time  for 
filing  briefs  has  expired. 
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§  1024.8  Parties  to  the  appeal. 

Generally,  the  only  parties  to  the 
appeal  are  the  Hnancial  assistance 
recipient  which  received  the  final 
agency  decision  on  which  the  appeal  is 
based,  and  the  Department.  However, 
the  Board  may  allow  a  third  party  to 
present  the  case  on  appeal  or  appear 
with  a  party  in  the  case,  after 
consultation  with  the  parties,  when  the 
Board  determines  that  the  third  party  is 
a  real  party  in  interest. 

§  1024.9  Representation  before  the 
Board. 

(a)  The  appellant.  An  appellant  may 
appear  before  the  Board  in  person  or 
through  a  representative.  The 
appellant’s  notice  of  appeal,  or  the 
appellant’s  election  letter  submitted 
pursuant  to  §  1024.4  must  specify  the 
name,  address  and  telephone  number  of 
the  appellant’s  representative.  An 
attorney  representing  appellant  shall  file 
a  written  notice  of  appearance.  If 
represented  by  someone  other  than  an 
attorney,  appellant  shall  submit  a 
declaration,  signed  by  a  responsible 
official  of  the  appellant,  that  the  person 
is  authorized  to  act  for  the  appellant. 

(b)  The  respondent.  As  soon  as 
practicable,  and  no  more  than  20  days 
after  receiving  the  notice  of  appeal 
under  §  1024.3,  the  attorney  representing 
the  interest  of  the  respondent  shall  file  a 
notice  of  appearance  and  shall  serve  the 
notice  on  the  appellant,  or  the 
appellant’s  attorney. 

§  1024.10  Dismissal  for  failure  to  meet 
deadlines  and  other  requirements. 

(a)  Whenever  an  appeal  record 
discloses  the  failure  of  any  party  to  file 
documents  required  by  these  rules, 
respond  to  notices  or  correspondence 
from  the  Board,  or  otherwise  indicates 
an  intention  by  that  party  not  to 
continue  the  prosecution  or  defense  of 
an  appeal,  the  Board  may  issue  an  order 
requiring  the  offending  party  to  show 
cause  why  the  appeal  should  not  be 
dismissed,  or  granted,  as  appropriate.  If 
the  offending  party  does  not,  or  is  not 
able  to  respond  adequately,  the  Board 
may  take  such  action  as  it  deems 
reasonable  and  proper. 

(b)  If  any  party  fails  or  refuses  to  obey 
an  order  issued  by  the  Board,  the  Board 
may  issue  such  orders  as  it  considers 
necessary  to  permit  the  just  and 
expeditious  conduct  of  the  appeal, 
including  dismissal. 

§  1024.1 1  The  Board’s  powers,  functions, 
and  responsibilities. 

'The  Board  has  been  delegated  all 
powers  necessary  for  the  performance 
of  its  duties,  including  but  not  limited  to 
the  authority  to  conduct  hearings,  call 


witnesses,  dismiss  appeals  with  or 
without  prejudice,  order  the  production 
of  documents  and  other  evidence, 
administer  oaths  and  affirmations,  issue 
subpoenas,  order  depositions  to  be 
taken,  take  official  notice  of  facts  within 
general  knowledge,  and  decide  all 
questions  of  fact  and  Taw.  In  discharging 
its  functions,  the  Board  shall  provide  an 
expeditious,  just,  and  relatively 
inexpensive  forum  for  resolving  the 
dispute. 

§  1024.12  Exparte  communications 
(communicatiMS  outside  the  record). 

(a)  Written  or  oral  communications 
with  a  Bodrd  member  by  one  party 
without  the  participation  or  notice  to  the 
other  about  the  merits  of  the  appeal  is 
not  pemitted.  No  member  of  the  Board, 
or  the  Board’s  staff,  shall  consider,  nor 
shall  any  person  directly  or  indirectly 
involved  in  an  appeal,  submit  any  off 
the  record  information,  whether  written 
or  oral,  relating  to  any  matter  at  issue  in 
an  appeal. 

(bj  This  does  not  apply  to 
communications  among  members  and 
staff,  nor  to  communications  concerning 
the  Board’s  administrative  functions  or 
procedures. 

§  1024.13  Notice  and  location  of  the 
hearing. 

Hearings  will  be  held  at  such  places 
and  at  such  times  determined  by  the 
Board  to  best  serve  the  interests  of  the 
parties  and  the  Board.  In  scheduling 
hearings,  the  Board  will  consider  the 
desires  of  the  parties  and  the 
requirement  for  just  and  inexpensive 
determination  of  appeals  without 
..unnecessary  delay.  The  parties  shall  be 
given  at  least  15  days  notice  of  time  and 
place  set  for  hearings. 

§  1024.14  Calculation  of  time  period. 

If  a  due  date  for  the  filing  of  any  paper 
under  these  procedures  falls  on  a 
Sunday,  Saturday,  or  Federal  holiday, 
then  it  shall  be  extended  to  the  next 
calendar  working  day. 
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